On the basis of all of the testimony and evidence adduced
in this case, and after viewing all of the witnesses during
the course of the hearing, I am convinced that the accident
resulted from an unforeseeable and unexpected event, namely
the sudden appearance of a crack in the highwall which
caused a large rock to roll down and strike the victim.  I
am further convinced that there was nothing anyone could do
to prevent the accident.  Even if it could be established
without any doubt that scaling and stripping had taken place
immediately before the crack appeared, the accident would
probably have still happened.

I take note of the fact that the respondent's ground
control provision, 77.1005, only provides for corrective action
"where hazardous highwall conditions exist that would endanger
persons in the area.71The comparable MSHA mandatory standard
section 77*1005, requires scaling in "hazardous areas," and
the regulatory language requires that this scaling work be
done in a safe manner when scaling of highwalls is necessary
to correct conditions that are hazardous to persons in the
area.As I have often observed,such regulatory language
leaves much to the imagination.  Rather than simply requiring
the removal of loose, unconsolidated materials from highwalls,
the language contains a condition precedent that requires
that someone make a judgment call that a hazard is initially
present.  Typically, that judgment is made after the highwall
collapses and someone is hurt.  This case is a classic example
of this.  Three miners, including the victim, worked in an
area where a crack appeared, but no one was concerned until
a rock began to roll down the highwall towards the victim.
None of the miners saw fit to alert the pit foreman about
the crack, and they opted not to withdraw from the work area.
For its part, mine management was satisfied that a prior
cursory inspection of the highwall detected no unusual
conditions.  Once the accident occurred, MSHA arrives on the
scene, and after an investigation by two nonsurface mine
inspectors who failed to establish first-hand whether any
scaling work had actually been done, citations were issued
based on observations which lend themselves to differences
of opinion and sheer conjecture as to whether or not the
required scaling had taken place.

It is not unusual in cases of this kind where there
had been a fatality, for the parties to speculate as to what
may have happened.  However-, in the context of a specific
citation charging a violation of a specific mandatory standard,
I am compelled to decide the case on the basis of credible
evidence.  On the facts of this case, the critical question
is whether or not the highwall had been scaled and loose
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